STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

GULF HYDRO FARMVS, | NC.,
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HARPER BROTHERS, | NC., and

SOUTH FLORI DA WATER MANAGEMENT
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RECOMVENDED ORDER

Pursuant to notice, this cause cane on for formal hearing before P. M chael
Ruff, duly designated Hearing O ficer of the D vision of Adm nistrative
Hearings, on March 13, 1984, in Fort Myers, Florida. The appearances were as
fol | ows:

APPEARANCES

For Petitioner: W E. Connery
@il f Hydro-Farns, Inc.
Post O fice Box 148
Estero, Florida 33928

For Respondent, John A. Nol and, Esquire

Har per Brothers, Post O fice Box 280

I nc. Fort Myers, Florida 33902
For Respondent, M chael S. Tammaro, Esquire
Sout h Fl ori da Water Sout h Fl ori da Water
Managenent District: Managenment District

Post O fice Box "V
West Pal m Beach, Florida 33402-4238

Thi s cause arose upon an application for a surface water managenent permt
filed by Harper Brothers, Inc., seeking authorization for the construction and
operation of a surface water managenent system fromthe Respondent, South
Fl ori da Water Managenent District (SFWD) for a project known as "G een Meadow
Mne." The application is for authorization to construct and operate a surface
wat er managenent system serving the 405 acre existing mning operation. The
systemw || consist of dykes, punps, culverts, a weir structure and a 155-acre
water retention area. The project is located in all or parts of Sections 2 and
3, Townshi ps 45 and 46 South, Range 26 East, Lee County, Florida. The existing
m ni ng operation operates under Permit No. 36-00260-Wissued to Harper Brothers,
Inc., on Septenmber 10, 1981, and reissued August 12, 1983, which was desi gned
and is operated to retain all of the dewatering discharges (water punped out of
the active mine pit) in an on-site retention area (except that water punped for
use on Harper Brothers farmoperation for irrigation).



Upon recei pt of the application, an extensive review of the information
submtted as part of the application was conducted by the Respondent SFWWD s
staff with the ultimate result that notice of intent to issue the surface water
managenent permit sought herein was served with certain conditions and addenda
effective June 3, 1983. Petitioner Dale Rickards, by petition of June 7, 1983,
requested a formal proceeding on the permt application and Petitioner Qulf
Hydro-Farms, Inc., requested a formal hearing on the application by petition
dated June 6, 1983. Lee County had al ready requested a formal proceeding.

Lee County withdrew its petition on June 9, 1983, and Dale Rickards filed a
notice of voluntary dism ssal and was dism ssed with prejudi ce on August 29,
1983. By order of January 16, 1984, after the case had al ready been set for
hearing previously and conti nued by agreenent of the parties, Chris and Susan
Harrington were permtted to intervene on behalf of the Petitioner. The case
was again set for hearing on January 16, 1984, but by agreenment of the parties
was continued once again to the ultimte hearing date.

At the hearing, the Petitioner, @ulf Hydro-Farnms, Inc., called two
wi t nesses. The Respondent Harper Brothers, Inc., called four wi tnesses and the
Respondent SFWWD cal | ed one witness, as did the Intervenor. The Petitioner
presented Exhibits A through F, all of which were adnitted save Exhibit D
Intervenor's Exhibit G1 was admitted into evidence. Respondent Harper Brothers
subm tted eight exhibits, all of which were admtted into evidence, and the
Respondent SFWWD submitted Exhibits 9, 10 and 11 which were adm tted.
Petitioner's witness Ronald C. Bruns was accepted as an expert witness in the
field of civil engineering and surface water nmanagenent engi neering and "the
district's design criteria.”" Respondent Harper Brothers' w tness Dennis Roza,
was accepted as an expert in civil engineering. Harper Brothers' w tness Scott
d aubitz was accepted as an expert in civil engineering and water resources
engi neering. Respondent Harper Brothers' w tness Thomas M M ssimer was
accepted as an expert witness in the field of hydrol ogy and water quality, and
Rebecca Serra, a witness for South Florida Water Managenent District as well as
Respondent Harper Brothers, Inc., was accepted as an expert-in the field of
surface water managenment design, surface water managenent pernmitting criteria,
hydr ol ogy and hydraul i cs.

At the conclusion of the proceeding, the parties requested a transcript of
t he proceedi ng and an extended briefing schedul e, simultaneously waiving the 30-
day requirenment for rendition of the Recommended Order contained in Rule 28-
5.402, Florida Adm nistrative Code. Proposed findings of fact and concl usi ons
of law and nmenoranda were tinely submtted.

Prior to the hearing, the issues to be resolved were substantially narrowed
and all parties entered into a prehearing stipulation which was filed prior to
hearing. The ultimate issue to be resolved concerns whether the surface water
managenent permt should be granted to Harper Brothers, Inc., pursuant to Rule
40E- 4. 301, Florida Adm nistrative Code. The specific issues which remained to
be resol ved at the outset of the hearing were stipulated to be as foll ows:

1) \Whether reasonabl e assurances have been
gi ven that post-devel opment di scharges off-
site will not exceed the pre-devel opnent
wat er di scharge to any significant degree, so
as to prevent additional flooding to the
access road to Petitioner's property.

2) Vet her reasonabl e assurances have been



gi ven that historical drainage patterns wll
not be significantly altered by devel opnment
of Respondent Harper Brothers, Inc.'s
property so as to cause additional flooding
to Petitioner's access road.

3) \het her reasonabl e assurances have been
gi ven that comm ngling of dewatering water
and stormwater discharges in the retention
area will not alter the pH of the receiving
wat ers of "no-nane" sl ough, when such com
m ngl ed water is discharged off-site, to
such an extent as to violate water quality
rul es of Chapter 17-3, Florida Adm nistra-
ti ve Code.

FI NDI NGS OF FACT

1. The Respondent Harper Brothers, Inc., operates a farm ng and |inestone
m ning operation in Lee County, Florida. It has filed a surface water
managenment permit application for a project to be operated as an adjunct to the
m ni ng operation at G een Meadows M ne owned by Harper Brothers. The Respondent
Harper Brothers retained consultants in the general fields of engineering,
hydr ol ogy, surface water managenent and hydraulics to assist in the formulation
of a surface water managenent plan for the devel opnment and operation of their
mning site. As a culmnation of this effort, Respondent Harper Brothers filed
its application for a surface water nanagenment system and pernmt therefor, with
the district. The SFWWD (District), upon receiving applications for surface
wat er managenent systens and rel ated permts evaluates water quantity, quality
and various environmental concerns related to water resources nandated by
Chapter 373, Florida Statutes, Chapter 40E, Florida Adm nistrative Code and
Chapter 17-3, Florida Admi nistrative Code. Such an application nust neet
district criteria contained in the statutes and rules in order for the surface
wat er managenent permit to be issued. The district's staff nakes a
recomendation to its governing board for approval or denial of such permts,
and often with related conditions attached. In the instant case, after review
of the various water quality and environmental criteria, the recomendati on of
t he governi ng board of the agency was for approval of the permit with certain
condi tions.

THE PRQIECT

2. The project which is the subject matter of this proceeding is a rock
m ni ng operation for the mning of linmestone in Lee County, Florida. The
application is for the construction and operation of a surface water nanagenent
systemto serve a 405-acre m ning operation which, in essence, involves the
managenent of the water produced by "de-watering,"” or punping-out of the active
rock pit, through use of a retention area, dykes, punps, culverts and a weir
structure; with a view toward keeping the water punped fromthe pit (dewatering
water), and stormmaters which fall on the site, contained in a retention area
whi ch has been designed to retain all the dewatering discharge. The only water
di scharge envisioned off the site represents the volune of stormater which
falls thereon. The stornmwater which woul d be discharged off the site is that
wat er which actually falls as rain onto the retention area as well as stormater
that is punped into the retention area fromthe pit through the use of the two
exi sting dewatering punps.



3. During excavation of the rock pit, water is discharged fromthe pit
into the on-site retention area through use of these two punps. An existing
weir structure allows sone water fromthe retention area to flow through a ditch
to a small |ake on the Respondent Harper Brothers' property. Wter fromthe
| ake is used at the rock mne and sone existing farm and of Harper Brothers is
supplied irrigation water fromit. At present, sone farmand is supplied
irrigation water through a punp fromthe retention area and sone receives
irrigation fromthe mne pit itself through another punp. The renaining water
di scharged fromthe nmne pit is held in the retention area where it infiltrates
into the ground.

4. The retention area will be surrounded by 3.5-foot high by 12-foot w de
dykes. Along the south side of the retention area a doubl e dyke systemis
proposed. The outer dyke will also be utilized as a road and varies fromthree
to four feet in height with a top width of 36 feet, which will be paved.

5. Stormmater discharged fromthe retention area would fl ow through an
outfall structure |ocated at a crest elevation of 26.75 feet, National Geodetic
Vertical Datum (NGVD). The controlled elevation in the retention area is 26.3
feet NGVD which is maintained by a 3.83-foot wi de "bl eeder notch.” Discharge
fromthis structure would then be routed westward between doubl e dykes under the
Harper Brothers' "north-south road" down a swale on the north side of its
entrance road to "no-nanme" slough, the ultimte "receiving waters."

6. It was established by expert wi tness Mssiner, for Respondent Harper
Brothers, that the dewatering discharge which would be held in the retention
area will infiltrate into the ground at a rate of approximately 43,000 gall ons
per day per acre per a one-foot elevation in water level. The rate of

infiltration in the ground is directly proportional to the "head" increase so
that for a two-foot water level with the resulting increased pressure or "head,"
the infiltration rate woul d be 86,000 gallons per day per acre. Based on the
presently permitted maxi mum nonthly wi thdrawal rate, at a point of equilibrium
woul d be reached at a water depth in the retention area of 1.3 feet, whereby the
rate of water punped into the retention area equals the rate of infiltration
into the ground w thout considering additionally any evaporation into the

at nosphere. Thus, the bl eeder notch would be set at the above el evation so that
all dewatering discharges fromthe mne (which may contain rock and ot her
sediments) are effectively retained on site.

PRE- DEVELOPMENT VS.  POST- DEVELOPMENT DI SCHARGES

7. The SF design criteria contained in Chapter 40E, Florida Adm nistrative
Code, the applicability of which is not in dispute in this proceeding, provides
that the volunme of stormwater discharged fromsuch a project cannot exceed the
vol ume of such discharges fromthe sane surface area in its pre-devel opnment
condition. The developnent referred to in this instance is, of course, the
devel opnent of the mine and the related retention area and ot her water
managenent installations or "inprovenents."

8. Expert witnesses Qaubitz and Serra testifying for the Respondent
Har per Brothers and SFWWD established that the quantity of pre-devel opnent
di scharge fromthe subject site or surface area, was cal cul ated based upon a
"design stormevent." This neans that the pre-devel opnent di scharge fromthe
Harper Brothers' mine site was cal cul ated, based upon reviews of the watershed
boundary, the slope, the vegetation types, and the hydrol ogic | ength of the
wat ershed i n the geographical area, as well as through the use of aerial
phot ography and U.S. Geol ogi cal Survey maps, to show the anounts of surface and



stormvat ers di scharged fromthis site, or its pre-devel opnent surface area
during a 25-year, 3-day duration stormevent, neaning a stormlasting for a
duration of three days of rain of a severity that has been experienced,
according to neteorol ogi cal records, an average of once in 25 years in the

subj ect geographi cal area. Based upon these cal cul ati ons of pre-devel opnment

di scharge rate or volune during a 25-year, 3-day stormevent, the pre-

devel opnent di scharge fromthe Harper Brothers' mne site was calculated to be a
vol ume of 10 cubic feet of water per second (cfs).

9. "Post-devel opnent discharge"” is the rate of discharge taking into
account the sane 25-year, 3-day stormevent, which is allowed to discharge off
the project site after devel opnent is conpleted. The calcul ation of post-
devel opnent di scharge was conputed by taking into account such factors as soi
storage capability, stage discharge and cal cul ati on of the amobunt of retention
or detention of stormwater required on the site. Thus, the cal cul ated post-
devel opnent di scharge of stormmvater fromthe site as it is proposed to be
designed, is nine cubic feet per second during such a 25-year, 3-day severe
storm which capability is designed into the proposed project. Thus, the post-
devel opnent di scharge of stormmater off the project site does not exceed, and in
fact is less than, the pre-devel opnment discharge of stormmater fromthe site.

10. Included within the cal cul ations by these two experts, concerning
post - devel opnent vol unme of stormmater to be di scharged, is an analysis of the
quantity of water to be retained in the retention area of the proposed project.
The di scharge fromthe retention area is controlled by the above-nentioned weir
and bl eeder notch. The retention area proposed by the applicant is to be used
both for discharge of dewatering water fromthe mne pit (under the previously
i ssued industrial water permt) as well as for retention of stormmater. This
weir and bl eeder notch is designed to be at an el evation which only all ows
di scharge of a volunme of water representing the volume of stormmater entering
the retention area over a given period of time, and not the dewatering water
fromthe site, which may contain rock, dust in suspension, and other sedinents.
The previous permt granted to the applicant, as well as the permt sought in
this proceeding, would require (as all parties agree) that the dewatering vol une
of water, representing the water punped fromthe nmne pit, will totally remain
on the site. The project as designed is reasonably assured to be capabl e of
retaining all such dewatering mine pit water on-site

11. One critical factor considered in determ ning the design and site for
the retention area (155 acres) and in setting the bl eeder notch el evation for
di scharge of stormmater volunme, is the infiltration rate fromthe retention area
into the ground beneath it. The Respondent Harper Brothers established (through
t hese uncontradi cted expert witnesses) that the infiltration rate is 43,000
gal l ons per day per acre of the retention area for a one-foot elevation of water
in that retention area. One of the factors conputed into the infiltration rate
calculation is the "transmssivity rate.” The transmssivity rate is 200, 000
gal l ons per day per foot in the shallow or surface aquifer at the project site.
Petitioner's expert, M. Bruns, conceded that if that rate is correct, as it was
established to be, that the post-devel opnent vol unme of discharge |eaving the
project site would not exceed the pre-devel opnment vol une of discharge, if the
maxi mum punpage rate into the retention area fromthe pit did not exceed 8.5
mllion gallons per day, and it is so found. Parenthetically, it should be
noted that the Petitioner presented no testinony of its own concerning
infiltration rates or transmissivity rates. Neither did the Petitioner's expert
M. Bruns nake any cal cul ations of quantity of discharge fromthe site in either
a pre-devel opment condition or post-devel opnent condition, nor was a water
managenment or hydrol ogi c study of the drainage basin (approximtely 6 square



mles) made by Petitioner's expert witness, to assist in analyzing quantity of
di scharge

12. Under certain hypothetical conditions it would be possible for
dewat eri ng di scharge water fromthe mne, as a volune of water, to be
di scharged, comm ngled with stormiater discharge, fromthe retention area
Thomas M ssinmer, testifying as an expert witness in the fields of hydrol ogy and
water quality for Harper Brothers, was uncontradicted. H s studies and
calcul atiops in evidence established that, with regard to the infiltration rate
downward into the soil under the retention area, and the anmount of water punped
into the retention area, that equilibriumis reached when punping into the
retention area reaches 8.5 mllion gallons per day. That is, approximately 8.5
mllion gallons per day infiltrate dowward into the soil and thus | eave the
retention area and thus an 8.5 nmillion gallon punpage rate per day would result
in a static water level in the retention area, aside fromevaporation. |If the
Respondent punped in excess of this figure, which m ght be possible under its
present mne dewatering industrial use permt, then the punpage figure m ght
exceed the equilibriumfigure and cause the vol une of water discharged off the
site to exceed that volune which only represents stormmater. Accordingly, the
parties stipulated that the nmaxi numdaily punpage rate of 8.5 mllion gallons
per day would be included as a condition in the permt, if it were issued to the
Respondent, such that, based upon the uncontradicted infiltration data, that the
l[imtation to a maxi num punpage rate into the retention area of 8.5 mllion
gallons per day fromthe mne pit, wuld be permssible. In view of this
stipulation, Petitioner withdrew its contention that the post-devel opnent vol une
of discharge water |eaving the site would exceed the pre-devel opnent vol une of
di scharge. It was thus shown that at the maxi num punpage rate of 8.5 mllion
gal l ons per day no mne dewatering discharge (as a volunme of water) wll |eave
the retention area.

NON- ALTERATI ON OF HI STORI CAL DRAI NAGE PATTERNS

13. The Petitioners also contend that the supposed alteration of
hi storical drainage patterns by this devel opnent at the site will cause
additional flooding to the Petitioner's access road to their property (residence
and nursery) by the road known as Mallard Lane. 1In that connection, the
historic pattern of stormmater discharge off the project site or its
geographi cal area, is figured into the analysis of pre-devel opnent water vol une
di scharge versus post-devel opnent di scharge. This project, like others of its
type, is mandated by the rules at issue to not alter the pre-devel opnment
patterns of water discharge off the site area so as to adversely affect the
property and | andowners off the site. Although the pre-devel opment discharge is
general |y observed and cal cul ated by | ooking at a site before the devel opnent
involved in a permt application takes place, in the instant case, Harper
Brothers, Inc., by the authority of its previously issued dewatering and
i ndustrial water use permt had already initiated its mning operation and so
pre-devel opment conditions as they relate to this permt were not directly,
physi cal ly observable. Accordingly, a hydrologic study of the drainage basin in
which this project is |ocated was performed, and, in conjunction with the use of
aerial photography and U. S. G S. quadrangl e naps, the perinmeter of the basin was
determ ned and an analysis of the historical pattern of flowin the drai nage
basi n was done.

14. The general flow of water in the drainage basin historically is from
northeast to southwest, with an ultinmate discharge into the "no-nanme" slough, a
"cypress head" or slough which generally flows in a westerly and sout hwesterly
direction fromthe area inmedi ately adjacent to the project site. Internally



within this drai nage basin, some old pre-devel opment north/south dykes have

bl ocked sone of the westerly flow which historically existed at the site,

t hereby causing sone of the water to flowin a northwesterly direction until it
reaches the northern end of the north/south dykes, thence returning to the
general |y southwesterly drai nage pattern, ultimately ending up in the slough
system A small area of farmfields was | ocated north of the east/west access
road to the site, and southerly of an existing east/west |ine of farm dykes, and
may have drained in a southerly direction before devel opment. There is
currently no informati on and no evidence of record concerning how this farm
field area was drained. The drainage fromthis area now, however, is
insignificant and is cal cul ated at approxi mately one cubic foot per second as a
maxi mumrate. As the cal cul ated post-devel opnment di scharge fromthis project
site is approximately 9 cubic feet per second, even if it be assumed that the
drainage fromthe old farmfield should be added to the post-devel oprment

di scharge rate fromthe project site itself, such an addition would only equa
and not exceed the historic, pre-devel opment discharge rate of ten cubic feet
per second. The flows in a southerly direction are currently bl ocked by the
east/west access road to the Harper Brothers' site, used by Harper Brothers. In
a predevel opnent condition however, the sanme situation existed since the
southerly flow was simlarly bl ocked by farm dykes which existed in the pre-
devel opnent conditi on.

15. The proposed facility is designed to have stormwater which falls on
the entire project site to be punped into the retention area. The vol une of
stormmvater pernmitted to be discharged will discharge fromthe retention area via
t he above-nentioned outfall structure and will be routed westward through the
doubl e- dyke system down a drai nage swal e on the north side of the entrance road,
and ultimately into the no-nanme slough. Thus, the historic drai nage pattern of
the basin fromthe northeast to the southwest will not be significantly altered
by the project as designed and proposed. The project generally preserves this
hi storic drai nage pattern by discharging the drainage within the basin into the
"no- name" sl ough as occurred in the pre-devel opnment condition which, when the
above- descri bed pre-devel opnent and post-devel opnent discharge rates are
conpared reveals that there will be no adverse alteration in terns of either a
dearth of or excess of water supply to this natural slough system

16. The Petitioner's access road, North Mallard Lane, running fromnorth
to south, accessing Petitioner's property west of the project site, is indeed
subj ect to inundation, but was subject to such inundation in the pre-devel opnent
condition of the project site. This is because the slough crosses this access
road. Since the post-devel opment condition does not alter the historic patterns
of drainage to any significant degree, and does not represent an alteration in
the volune of discharge fromthe project site area over that in the historic,
pre-devel opment condition, no additional flooding to the Petitioner's access
road will be caused as a result of the project installation and operation. The
fl oodi ng being caused to the Petitioner's access road, indeed was shown to be
related in part to culverts of insufficient size installed by Lee County, so
that water tends to stand on the road surface as opposed to draining under and
away fromit.

NON- ALTERATI ON OF THE pH OF RECEI VI NG WATERS

17. 1t is undisputed that the subject project, like all such projects,
under the pernmitting authority of SFWWD, nust neet state water quality criteria
contained in Chapter 17-3, Florida Adm nistrative Code. The design of such a
surface water management system nust include "best managenent practices"” (BM's)
in order to satisfy the district's design criteria. BM's are techni ques which



are incorporated into the design of such a systemto enhance water quality such
as the use of swales, retention ponds, and gravity structures. Gven that the
project will utilize a retention area, grassed swal es and ot her well accepted
wat er managenent structures, the design was shown to conport with "best
managenent practices."”

18. Water quality nmeasurenents for the only water quality paranmeter in
di spute, that of pH were taken on the project site using standard, accepted
scientific nethods and U S. Ceol ogi cal Survey Water Quality Standard sanpling
techniques. The tests revealed a pHin the retention area itself of 7.91 pH
units. The pHin the pit area was 7.8 pHunits and in the off-site water in the
slough, the pHwas 7.3 units. The water discharge fromthe retention area woul d
be a conbination of stormmvater (rain water) which is approximately 6 pH units in
t he geographi cal area involved, and the retention area water at approxi mately
7.8 pHunits. The precise pH of this discharge water woul d depend on the
quantities of water from each source, but was shown to be al nost neutral or
approximately at a pH of 7. Thus, the discharge fromthe retention area of the
conmmi ngl ed dewat ering and stormnater, if such occurs, will not alter the
receiving waters one full pHunit. Upon issuance of the permt, the applicant
will still have to conply on a continuing basis with the water quality
paraneters of Chapter 17-3, Florida Adm nistrative Code, and the staff of SFWD
will continue water quality nmonitoring after the permt is issued. There has
t hus been no show ng that comm ngling of dewatering water and stormnater in the
retention area and the di scharge of such commi ngled waters to the receiving
wat ers of "no-nane" slough would affect the pH of that receiving water in a
manner to exceed existing, permssible pH paraneters and adversely affect water
quality. Expert witness Serra testifying for the district as well as for Harper
Brothers, has studied simlar mning operations. Such operations, utilizing
simlar water managenment procedures, have not caused any water quality
violations related to di scharges of comm ngl ed dewatering and stormat er,
i ncluding no violations of the pH paraneters. Finally, near the conclusion of
t he proceeding, Petitioner, in effect, abandoned its dispute regarding the issue
of compliance with the pH water quality paraneter.

CONCLUSI ONS OF LAW

19. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Subsection 120.57(1),
Florida Statutes (1983).

20. Section 373.413(1) and (2), Florida Statutes, provides as follows:

Except for the exenptions set forth herein,
t he governi ng board or the departnment may
requi re such permts and i npose such reason-
abl e conditions as are necessary to assure
that the construction or alteration of any
dam i npoundnent, reservoir, appurtenant
work, or works will not be harnful to the
wat er resources of the district. The depart-
ment or the governing board nmay delineate
areas within the district wherein permts
may be required.

A person proposing to construct or alter a
alter a dam inpoundnent, reservoir,
appurtenant work, or works subject to such



permt shall apply to the governing board or
departrment for a permt authorizing such
construction or alteration.

21. The project to be constructed and operated, which is the subject
matter of this permit application, clearly falls within the anbient of this
section delineating projects for which surface water nanagenent permits are
required. The SFWWD has authority to adopt rules and regul ati ons inplenmenting
and supporting its responsibilities to inplement this and other portions of Part
4, Chapter 373, Florida Statutes, related to the managenent and storage of
surface waters under authority of Section 373.044, Florida Statutes (1983). In
furtherance of the statutory permtting authority referenced in Part 4 of
Chapter 373, Florida Statutes and the rul emaki ng authority enbodied in the
statutory section cited | ast above, the SFWWD has adopted Chapter 40E-4, Florida
Admi ni strative Code. Rule 40E-4.091, Florida Adm nistrative Code, adopts the
publication of the district entitled "Basis of Review for Surface Water
Managenment Permit Applications Wthin the South Fl ori da Water Managenent
District” by reference

22. Rule 40E-3.01(1), Florida Adm nistrative Code, requires an applicant
for a surface water managenment permt to provide reasonabl e assurances that the
surface water managenent system

(b) will not cause adverse water
quality and quantity inpacts on receivVving
wat ers and adj acent |ands regul ated pur-
suant to Chapter 373, Florida Statutes,

(c) wll not cause discharges which result
in any violation in surface waters of the
State, of the standards and criteria of
Chapter 17-3,

(d) wll not cause adverse inpacts on
surface and ground water |evels and fl ows,

(e) wll not cause adverse environnmenta
i mpact s,

* * %

(n) wll neet the general and specific
criteria in the docunent described in
par agraph 40E-091(1)(a).

Because of the above three issues remaining in this proceedi ng, the above-quoted
portions of Rule 40E-4.301, Florida Adm nistrative Code are the only portions of
the conditions for issuance of permits contained in that rule which remain at
issue in this case, and which relate to the stipulated i ssues delineated above.
The docunent referred to in paragraph (n) quoted above refers to the "basis of
review for surface water managenent pernit applications . . ." referred to in
Rul e 40E-4.091(1)(a). SFWWD has adopted specific criteria for determ ning water
guantity inpacts caused by proposed water managenent systens in that "basis of
review for surface water managenent applications at paragraph 3.2.1.2. of the
"Basis of Review' it is provided:

Di scharge - off-site discharge is limted to
amounts which will not cause additiona
adverse off-site inmpact. These anounts are:

a. Historic discharges, or
b. Ampunts determned in previous district



permt actions, or
c. Amounts specified in district criteria

Unl ess ot herwi se specified by previous dis-
trict permt, district criteria or |loca
government, a stormevent of three day dura-
tion and 25 year return frequency shall be
used in conputing off-site discharge

In this proceeding the parties have agreed that water quantity inpacts are
limted to the historic discharge criteria in subparagraph a. quoted above.

Hi storic discharges nean the predevel opnent di scharges as they existed before
the m ne was devel oped by Harper Brothers. The post-devel opment di scharge off
the site cannot exceed the pre-devel opnment di scharge. Thus, post-devel opnent
di scharge is the rate of discharge during the 25-year, 3-day storm event which
is allowed to discharge off the project site once it is-conmpleted. The

cal cul at ed post-devel opment di scharge of stormwater fromthe site as designed
woul d be, as found above, 9 cubic feet per second during a 25-year, 3-day design
stormevent, thus it has been clearly established and affirmative reasonabl e
assurances have been provided that the post-devel opnent discharge will not
exceed t he pre-devel opnent discharge of stormmvater fromthe site, and indeed,
will actually be approxi mately one cubic foot per second | ess discharge than
exi sted in the pre-devel opnment stage of the subject geographical area.

23. Included within the analysis of historic discharges is the analysis of
the historic pattern of that discharge of stormmvater as that relates to the
second issue stipulated by the parties to be involved in this proceedi ng and
di scussed above in the Findings of Fact. There is no particular point in tine
which was referred to as the "historic" condition, as conditions gradually
change over the years. The historic condition referred to in this proceedi ng
concer ni ng the geographi cal area involved in the application neans the pernanent
features of the |and, such as old farm dykes and exi sting topography which were
essentially permanent in nature and which predated the devel opnent of the G een
Meadows M ne. The evi dence adduced by both Harper Brothers and SFWWD was
unrefuted and clearly establishes reasonabl e assurance that historic drai nage
patterns of discharge will not be significantly altered by the proposed project.
The general flow in the drainage basin was shown to be from northeast to
sout hwest, ultimately discharging in "no- nanme" slough. The facilities as
proposed call for stormwater falling on the project site to be punped into the
retention area. The volune of stormwater permtted to be di scharged will
di scharge fromthe retention area through an outfall structure, and will be
routed westward between a doubl e dyke system down a swale on the north side of
Har per Brothers' east--west entrance road and into the "no-nane" slough. Flow
in a southerly direction is currently blocked by the east-west access road of
Har per Brothers. 1In pre-devel opment historical conditions however, the flowin
a southerly direction was al so bl ocked by farm dykes which existed in the pre-
devel opnent condition, so that no net change in flow patterns over that pre-
devel opnent condition will be effected by this project. The general historic
drai nage pattern of the basin fromnortheast to southwest will thus not be
significantly altered and historic drainage patterns characterized by di scharge
to "no-nanme" slough will be preserved so that this criteria in the "Basis of
Review," which in turn is incorporated by reference in the above rule, has been
sati sfied.

24. There remains to be discussed the issue of water quality, which has
been stipulated by the parties to only involve the issue of whether the pH of
the receiving waters of the "no-nane" slough will be significantly altered by



t he di scharge attendant to this project. Section 3.2.2.1 of the "Basis of
Revi ew' provides as to water quality:

State Standards - projects shall be designed
so that discharges will neet state water
quality standards, as set forth in Chapter 17-3.

25. Regarding the issue of whether any adverse inpact on the receiving
wat ers of "no-nane" slough mght occur, in ternms of pH Rule 17-3.121(22),
Fl orida Adm nistrative Code, provides:

* Kk %

pH - pH of receiving waters shall not be
caused to vary nore than one (1.0) unit
above or bel ow normal pH of predom nantly
fresh waters as defined in section 17-3. 021,
F.AC . . . The lower value shall not be
less than six (6.0) in predom nantly fresh
waters or |ess than six and one-half (6.5)

in predom nantly marine waters and the upper
val ue not nore than eight and one half (8.5).

The evi dence adduced by Harper Brothers, Inc., as well as the SFWD established
affirmati ve assurances that the pH standard enbodied in the above rule will not
be violated by the quality of the water which may di scharge into "no-nane"

sl ough, the receiving surface waters of the state involved herein. Indeed, the
Petitioner stipulated that it abandoned the issue raised relating to alteration
of the pH of the waters in "no-nane" slough provided the possibility of
enforcenent against future water quality violations remains an option for the
district, which, of course, under the rules (40E-4.341, Florida Adm nistrative
Code and 40E-1.609, Florida Adm nistrative Code) clearly is within the authority
of the district. An ongoing nonitoring of the discharge off the Harper

Brothers' site can, and should be acconplished. |In that connection, the staff
report of the district staff, in evidence as Harper Brothers' Exhibit No. 2
contains 18 special and limting conditions. The permt applicant has agreed to
accept all of those special and limting conditions as part of its surface water
managenment permt should it be issued, and those conditions certainly should be
attached to a grant of the permt sought.

26. In summary, with the inposition of the special and limting conditions
contained in Exhibit 2, which are incorporated by reference herein, together
with two other special conditions delineated bel ow, reasonabl e assurances that
t he surface water managenent system proposed by Harper Brothers, Inc., neets the
requi renents of Rule 40E-4.301, Florida Adnministrative Code, have clearly been
provi ded. Specifically, reasonabl e assurances have been provided that the
stormvat er di scharge fromthe Harper Brothers, Inc., site will not cause the
adverse water quantity or quality inpacts off the site which are discussed in
nore detail above. The special, additional conditions which should be inposed
upon a grant of the permt are as foll ows:

1. Punpage fromthe pit into the retention
area shall be limted to 8.5 mllion gallons
per day.

2. In furtherance of special condition No. 2
regarding water quality and water quality data
nmoni toring delineated in Exhibit 2, and in
furtherance of Rule 40E-4.381(b), water quality



data for the water discharged fromthe permt-
tee's property shall be subnmitted to the
district on a quarterly basis, with those
paranmeters nmonitored and reported to the
district which are depicted in special
condition No. 2 of Harper Brothers'

Exhi bit No. 2.

RECOMVENDAT! ON

Havi ng consi dered the foregoing Findings of Fact and Concl usi ons of Law,
t he candor and deneanor of the w tnesses, the evidence of record and the
pl eadi ngs and argunents of the parties, it is, therefore

RECOMMVENDED:

That a Final Order be entered by the South Florida Water Managenent
District authorizing i ssuance of a surface water nanagenent pernmit to the
applicant herein for the proposed surface water managenent system i nmposing upon
the applicants the limting and special conditions enunerated in the district
staff report depicted in Exhibit 2 and incorporated by reference herein, and
additionally, those two special conditions set forth i nmredi ately above.

DONE and ENTERED this 17th day of August 1984, in Tall ahassee, Florida.

P. M CHAEL RUFF

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

FILED with the derk of the
Di vision of Admi nistrative Hearings
this 17th day of August 1984.

COPI ES FURNI SHED:

W E. Connery

@il f Hydro-Farns, Inc.
Post O fice Boa 148
Estero, Florida 33928

John A. Nol and, Esquire
Post O fice Box 280
Fort Myers, Florida 33902

M chael S. Tammaro, Esquire

South Florida Water Managenent District
Post O fice Box "V’

West Pal m Beach, Florida 33403-4238



John R WMal oy, Executive Director
South Florida Water Managenent District
Post O fice Box "V’

West Pal m Beach, Florida 33402



